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Concurrent Position: Director at Taiwan Chaper of the
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Work Experiences:

Judge at Taiwan High Court

Judge and Spokesperson at Taiwan Taipei District Court

Prosecutor at Taiwan Taipei District Prosecutors Office
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AGAINST THE VICTIM'S WILL

= FiA EAYSRGIESSSE - saHEEETE - 390 TR HE AR REE > 175
ANBT R HE N EARIERE - A SROrsafiMEsSE - 5BHEIREgE -

Under the Criminal Code, the major element of sexual assault crimes

is “against the victim’s will.” Only when the offender’s conduct is

against the victim’s will, does the offender commits sexual assault

crimes.

B SPAHIALWEARES R RRE AR GRET A AE S IIAESE
B BT TN EESEFE AMIFTRAA -

In the judicial practice, whether the victim expresses unwillingness

explicitly or implicitly is the key issue in terms of determining if the

offender commits sexual assault crimes. In some cases, the judicial
proceedings focus on victims rather than offenders.
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CHARACTERISTICS OF SEXUAL ASSAULT CASES

DR e LE Sl =) = s
Sexual assault cases are covert.

(B BT HEE AR » EEE R EE KA B R R aasa s -

Sexual assault cases usually lack direct evidence or corroborating
evidence except the victim’s testimony.

8] SpERMPREEERE AISEIT(ERE - s A EEA] - ZE580F - FEREBHT
Ry~ NE ~ BRI EMIEIR - HETHE TGS e aEE -

Judgements emphasize the reliability of the victim’s testimony.

Judges determine whether the victim’s testimony is reliable by

relevant factors, such as the victim’s behavior and reactions before,
during, and after the incident and other circumstances at the scene.
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RELIABILITY OF THE VICTIM’S TESTIMONY
(=] e A g F HAVE B (4 -

The ordinary interactions between the victim and the accused.
IRVt o i) 2t e [E et i PN Op=vE
Inferring the victim’s consent by circumstances before the incident.
(8] %3 N ZE 3B MMy - PiiEsaki -
Whether the victim called for help, resisted or escaped at the time of
the incident.
B HiSMERRHEE N Z5REH] ] -
Any injury showing the victim suffered force.
(o] %52 N ERBAEERTE -
The victim’s emotional reactions after the incident.
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RELIABILITY OF THE VICTIM’S TESTIMONY

(= Wi NA A E B BRI B ISR RS - 5l -

Whether the victim revealed the accident, reported to the police or
examined injuries immediately after the incident.

[w] 2= A ZEE$1% BTSN B B (% -
The interactions between the victim and the accused after the
incident.

(8] 75 A D SR ARBRNY R R (R M = A ME 5% -

Any irrelevant factor triggering the victim’s allegations.

(=] H A SEAEIR -

Other unreasonable factors and circumstances.
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THE PROBLEMS OF SEXAUL ASSULT CRIMES

O FEELL TEREANNER  BEN > BHETAAIAEERE THEANERE, o &
M RETA B R EBAERE N -

Because of the element “against the victim’s will” under the Criminal

Code, judgements emphasize on the victim’s will, so that the judicial

proceedings focus on victims.

O Y AR ZE S SR AT  FRREE AR A5 E AR A HoAti Al
SERSTRTE RSO BUE AR S TR -
Due to the lack of corroborating evidence in sexual assault cases, under

the evidentiary rule, if the victim’s testimony is not supported by

corroborating evidence, the defendant has to be considered not-guilty.
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What are sexual assault crime myths?

BEHIRRHT R NS E NE R EIME R ZIMR BN SR TS R ER R - 2R
TTRASE NRIREA TS ELEL S - s A ET A FEHIRAHES L5 -
AR MEREILIE ©

Judgements applying specific images of gender stereotypes to the
offender and the victim. If the offender’s image or the victim’s
image is not consistent with gender stereotypes, the elements of
sexual assault crimes may not be proved beyond the reasonable
doubt, leading to a not-guilty verdict.
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How to break sexual assault crime myths?

O yrExEEE e NEERECIEN - FERAFEIELE - DIEMAIE= AT e

Adopting an objective standard such as a reasonable third party’s
perspective regarding deciding whether the offender commits sexual
assault crimes or not.

O resss B R HERVIEIES > SEERIRT T Ry A R es A GE (B RA MBS R T Rt -
Incorporating both men’s view and women’s view. Understanding the

sexual attitudes and sexual behavior patterns exercised by the generation
of the offender and the victim.
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CEDAW

[ RE k& E1979E Mk e 2 — I R ALY » A& TAIL AR

201145 H20 H - #agei 2011426 H 8 H AT - H201291 B1H T -
In order to carry out the 1979 CEDAW passed by United Nations, the
Enforcement Act was passed by the Legislative Yuan on May 20,
2011, promulgated by the president of ROC on June 8%, 2011, and
implemented on January 15t, 2012.

(=] ALFTETR R A AR R ERE - BABIRARITE] -

All terms and conditions specified in the Convention regarding
protection to human rights of different genders and promotion of
sexual equality shall have the same effect as domestic laws.
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The Judgement of Supreme Court in 2021:

O oomsmisem 20—t s A SIFHE R R RIS Mk IR
BB ITHERIZINR ISR KRR F TR AR E

Referring to the protection of gender equality and the

elimination of gender discrimination revealed in the Convention

as well as breaking gender stereotypes and sexual assault crime

myths.

O HERFILFENIRE LR HEAEE ERERE - RKIREASEE X T2
&g~ Tl ~ Tamfel kB TR A ¢ AT R 0 EE " No
Means No |, - Tonly Yes Means Yes | -

Sexual assault crimes aim to protect individual’s determination of

sex. Any individual shall decide whether he/she has sex, when,

how and who he/she has sex with. Not only “No Means No” but
also “only Yes Means Yes” are taken into consideration.
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The Judgement of Supreme Court in 2021:

D%ﬁfﬂﬂ%f\%@%ﬁ  BTAMEE BRI BEE I ARERRIRY
A EEEIRETTEIREURE. » REER R RARGE) - AR S [F
BHEHEEEY) - AFROREEMA C HAREERE A IBERE -

Simply silence is not consent. Indetermination or hesitation is not

consent either. Going home or taking a rest with you is a social

interaction rather than an implication of sex without any consent.

Consent of hugging or kissing doesn’t imply having sex. Any

individual has the right to say “No” even though he/she consents

before.

DKT%H’%TEH%%B’J’éﬁ%ﬁ%&é%?}i%@k{A?EZ/QF@ET ARSI E AT
Fys R e RHERE e BB R PIVELT -
Do not attribute the sexual assault incident to the victim’s

personal factor or reaction. Do not neglect the offender’s
responsibility of ensuring the victim’s consent of having sex.
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7£No Means NOZ%([Yes Means Yes
From “No Means No” to “Yes Means Yes”

BEREEHAREL T EHEANER - WRSABEEHEE AFGIR
BT RENER » BLAREslE R | R E W EANER , -

In the previous judicial practice, judgements focused on “against
the victim’s will.” If there was no evidence to prove the victim
showed unwillingness explicitly or implicitly, the offender might
“not” be regarded as being “against the victim’s will.”
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7£INNo Means NOZ%[Yes Means Yes
From “No Means No” to “Yes Means Yes”

el lI0FEE G - sE178 IR AR e R s [ 4= ABAMEMER ) - 10
RIHBEERTRAAREE NGHENEE > SUERER " EREEAL
=V S

The 2021 Judgement of Supreme Court shifted the focal point
from “against the victim’s will” to “the victim’s affirmative
consent.” If there is no evidence to prove the offender obtains the
victim’s affirmative consent, the offender may be regarded as
being “against the victim’s will.”
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PROTECTION MEASURES OF VICTIMS

(8] o A R BHIRE A ] 2 SR -

The privacy of the victim and the victim’s relatives is protected.

(8] #hss NEpeE - E= ASGFIE AR - S B SRR REHIE -

Appropriate isolation facilities are applied between the victim and the
accused, the third party and the spectators.

] ¥o= AAEEREEA ~ BE - BB - e A B E AEE A > KihE A JE
Bi% 0 SEEREE -
The victim’s statutory agent, spouse, relatives, professionals or trusted

people may be present and accompany the victim with the victim’s
consent.
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PROTECTION MEASURES OF VICTIMS

(=] FI=EFEAER20194E12H10HELE @ WHY20204F1H8 HAAE » #rilsiE A
FreA 2 BRI -

The Code of Criminal Procedure was amended on December 10th,

2019, and promulgated on January 8%, 2020. The amendment

established victim participation system.

(8] (EEEIETRATHE A T AT ‘9}9\1 FTran2 B N\ E(EAEABIRER] - &5
BEEERINE ~ 2135 K Pl 5 5

The victim of sexual assault crimes may petition for participation in

the judicial proceedings. The participant may retain an agent, inspect
the files and exhibits, and be present and state opinions at the trial.
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PROTECTION MEASURES OF VICTIMS

(=] %% NRELAHESEBE AR E e HNE R EE AR
se RG] 0w E N EERAUS I _RGE

If the victim is unable to testify due to mental or physical traumas

during the trial, the victim’s testimony during the investigation is

admissible, preventing the victim from secondary victimization.

(™) Cope 5o 2 sl 0 TRl 2 A > F S AR SfnBhERT -

Examining victims who are children or mental disabled with the

assistance of professionals, such as intermediaries.

(8] ol AN E R E AR - FHRAEEE R -

If the defendant or defense attorney examines the victim

inappropriately, the presiding judge may prohibit the defendant or
defense attorney from examination.
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Thanks for your attention !
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