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The right to access to justice for
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women is essential to the realization
of all the rights protected under the
Convention on the Elimination of All
Forms of Discrimination against
Women. It is a fundamental element
of the rule of law and good
with  the

governance, together

"R Ak T %jirfi’ 72 4cH i | independence, impartiality, integrity
FERE tﬁ% % et 43 | and credibility of the judiciary, the
SR o HY s :};E’v" é”r'H ~ | fight against impunity and
VAT % B -~ |corruption, and the  equal
X E A SR EA TI#L *%54{o % & | participation of women in the
Foenfd o L3 — A& M iE R | judiciary and other law
Z_ P oo "$ 2£¥ 5 L4 P > | implementation mechanisms. The
“IEh - PBIRFE S ¢ 3E%FL |right to access to justice s
fotd o multidimensional. It encompasses
justiciability, availability,
accessibility, good quality, the
provision of remedies for victims
and the accountability of justice
systems. For the purposes of the
present general recommendation, all
references to “women” should be
understood to include women and
girls, unless otherwise specifically
noted.
BFBY 2R €240~ & |In practice, the Committee has
Padr~ AT 2 AH PP IHE | observed a number of obstacles and
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restrictions that impede women from
realizing their right to access to
justice on a basis of equality,
including a lack of effective
jurisdictional protection offered by
States parties in relation to all
dimensions of access to justice.
These obstacles occur in a structural
context of discrimination and
inequality owing to factors such as
gender stereotyping, discriminatory

laws, intersecting or compounded

discrimination,  procedural and
evidentiary  requirements  and
practices, and a failure to

systematically ensure that judicial

mechanisms are physically,
economically, socially and culturally
accessible to all women. All these
constitute

obstacles persistent

violations of women’s human rights.
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Discrimination may be directed
against women on the basis of their
sex and gender. Gender refers to
socially  constructed  identities,
attributes and roles for women and
men and the cultural meaning

imposed by society on to biological
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differences, which are consistently
reflected within the justice system
and its institutions. Under article 5
(a) of the Convention, States parties
have an obligation to expose and
remove the underlying social and
cultural barriers, including gender
stereotypes, that prevent women
from exercising and claiming their

rights and impede their access to

effective remedies.
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Discrimination  against women,
based on gender stereotypes, stigma,
harmful and patriarchal cultural
norms and gender-based violence,
which affects women in particular,
has an adverse impact on the ability
of women to gain access to justice on
an equal basis with men. In addition,
discrimination against women is
compounded by intersecting factors
that affect some women to degrees or
in ways that differ from those
affecting men or other women.
Grounds  for intersecting  or
compounded discrimination may
include ethnicity/race, indigenous or
colour,

minority status,
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socioeconomic status and/or caste,
language, religion or belief, political
opinion, national origin, marital
and/or  maternal  status, age,
urban/rural location, health status,
disability, property ownership and
identity as a lesbian, bisexual or
transgender woman or intersex
person. These intersecting factors
make it more difficult for women
from those groups to gain access to

justice.

11

WeEFRYT IR
o * gt ﬁ’a["ﬁ %5 2 riw
EAREECESE R IR v I U <5
ERIE TS ERE N E R
FloE G T EBEEES %
fok P et 4t o

}&
z—‘d
S
~z=y
Y
d

In addition to articles 2 (c), 3, 5 (a)
and 15 of the Convention, States
parties have further treaty-based
obligations to ensure that all women
have access to education and
information about their rights and
the remedies that are available and
how to gain access to them, and
access to competent, gender-
sensitive dispute resolution systems,
as well as equal access to effective

and timely remedies.

14

&
S
Prh
I
5
=
(Y
5=
B
o)
=R
A

TRMAT EPAT E

Bgpadi w22 Ahe

Six interrelated and essential
components —  justiciability,
availability, accessibility, good

quality, provision of remedies for
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victims and accountability of justice
systems — are therefore necessary
to ensure access to justice. While
differences in prevailing legal,
social, cultural, political and
economic conditions will
necessitate a differentiated
application of these features in each
State party, the basic elements of the
approach are universally relevant
and  immediately applicable.

Accordingly:

(a)Justiciability requires the
unhindered access by women to
justice and their ability and
empowerment to claim their rights
as legal entitlements under the

Convention,;

(b)Availability requires the
establishment of courts, quasi-
judicial bodies or other bodies
throughout the State party in urban,
rural and remote areas, as well as

their maintenance and funding;

(c)Accessibility requires that all
justice systems, both formal and

quasi-judicial, be secure, affordable
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% #773 | and physically accessible to women,

& % | and be adapted and appropriate to
R AyEE o pL b 7% % 3| the needs of women, including those
BT RIIEMER L% | who face intersecting or
B s Sy s R | compounded forms of

Bt %‘f ¥ iF ;’ﬁfplj %ﬁ% %5 ~ % | discrimination;

(d)Good quality of justice systems
requires that all components of the
(e)4& HA¥ fT *j' ik LA 7 system adhere to international

F nif%3E standards of competence, efficiency,
v | independence and impartiality and
#HEF AR I(L S Z % )| provide, in a timely fashion,
(D)7 % & el % 1% fie 7 appropriate and effective remedies

4 .. .= .~ | that are enforced and that lead to

R RS R LandiT g

LT ABAT BT 2 P sustainable gender-sensitive dispute
resolution for all women. It also

LF ik A g e R -

Pk ksl A 52 requires that justice systems be
Pk AL EAR hEd s 4 contextualized, dynamic,
Rt A AR (7L RIEE participatory, open to innovative
practical measures, gender-sensitive
and take account of the increasing

demands by women for justice;

(e)Provision of remedies requires
that justice systems provide women
with  viable protection and

meaningful redress for any harm

that they may suffer (see art. 2); and
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(f)Accountability of justice systems
is ensured through monitoring to
guarantee that they function in
accordance with the principles of
justiciability, availability,
accessibility, good quality and
provision of remedies. The
accountability of justice systems
also refers to the monitoring of the
actions  of  justice  system
professionals and of their legal

responsibility when they violate the

law.
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regulations, procedures, customs and
practices that are based on traditional
gender stereotypes and norms and
are, therefore, discriminatory and
deny women full enjoyment of their
rights under the Convention. The
Committee, therefore, consistently
calls upon States parties, in its
concluding observations, to review
their legislative frameworks and to
amend and/or repeal provisions that
women. This is

discriminate against

consistent with article 2 of the
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Convention, which enshrines
obligations for States parties to adopt
appropriate legal and other measures
to eliminate all forms of
discrimination against women by
public authorities and non-State
actors, be they individuals,

organizations or enterprises.
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Women, nonetheless, face many
difficulties in gaining access to
justice as a result of direct and
indirect discrimination, as defined in
paragraph 16 of general
recommendation No. 28. Such
inequality is apparent not only in the
discriminatory content and/or impact
of laws, regulations, procedures,
customs and practices, but also in the
lack of capacity and awareness on
the part of judicial and quasi-judicial
institutions to adequately address
violations of women’s human rights.
In its general recommendation No.
28, the Committee, therefore, notes
that judicial institutions must apply
the principle of substantive or de
facto equality, as embodied in the

Convention, and interpret laws,
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including national, religious and
customary laws, in line with that
obligation. Article 15 encompasses
obligations for States parties to
ensure that women enjoy substantive

equality with men in all areas of the

law.
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punishment and provision of
remedies for violations of women’s
rights result in contempt of
obligations to ensure that women
have equal access to justice.

24 BFEFHEE R4 3 (F)F @ 3% | Special consideration is to be given

S et L) R F) 5P
AEE D 2K G on HER
FRAE o 4o PP LA 2 AL € 2N 2
EEiat o &bk

}% ~ iribt’ 4 ;‘é?ﬂ}’g?ll’% ‘i f%‘:’: =

to girls (including the girl child and
adolescent girls, where appropriate)
because they face specific barriers to
gaining access to justice. They often
lack the social or legal capacity to
make significant decisions about

their lives in areas relating to
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education, health and sexual and
reproductive rights. They may be
forced into marriage or subjected to
other harmful practices and various

forms of violence.
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Stereotyping and gender bias in the
justice system have far-reaching
consequences for women’s full
enjoyment of their human rights.
They impede women’s access to
justice in all areas of law, and may
have a particularly negative impact
on women victims and survivors of
violence.  Stereotyping  distorts
perceptions and results in decisions
based on preconceived beliefs and
myths rather than relevant facts.
Often, judges adopt rigid standards
about what they consider to be
appropriate behaviour for women
and penalize those who do not
those

conform to stereotypes.

Stereotyping also affects the
credibility given to women’s voices,
arguments and testimony as parties
and witnesses. Such stereotyping can
cause judges to misinterpret or

misapply laws. This has far-reaching
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consequences, for example, in
criminal law, where it results in
perpetrators not being held legally
accountable for violations of
women’s rights, thereby upholding a
culture of impunity. In all areas of
law, stereotyping compromises the
impartiality and integrity of the
justice system, which can, in turn,
lead to miscarriages of justice,
including the revictimization of

complainants.
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Judges, magistrates and adjudicators
are not the only actors in the justice
system who apply, reinforce and
perpetuate stereotypes. Prosecutors,
law enforcement officials and other
actors often allow stereotypes to
influence investigations and trials,
especially in cases of gender-based
violence, with stereotypes
undermining the claims of the
victim/survivor and simultaneously
supporting the defence advanced by
the alleged perpetrator. Stereotyping
can, therefore, permeate both the

investigation and trial phases and

shape the final judgement.
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effectiveness and efficiency of
justice for all women.
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human rights are unable to make
claims for the fulfilment of those
rights. The Committee has observed,
especially during its consideration of
periodic reports submitted by States
parties, that they often fail to

guarantee that women have equal
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access to education, information and
legal literacy programmes.
Furthermore, awareness on the part
of men of women’s human rights is
also indispensable to guaranteeing
non-discrimination and equality, and

to guaranteeing women’s access to

justice in particular.

36

A crucial element in guaranteeing
that justice systems are economically
accessible to women is the provision
of free or low-cost legal aid, advice
and representation in judicial and
quasi-judicial processes in all fields

of law.
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In some communities, women are
unable to approach justice systems
without the assistance of a male
relative, and social norms hinder
their ability to exercise autonomy
outside the household. Article 15 of
the Convention provides that women
and men are to be equal before the
law and that States parties must
accord to women a legal capacity in
civil matters identical to that of men
and the

same opportunities to

exercise that capacity. The civil law

41




procedures and remedies to which
women are to have access include
those in the fields of contracts,

private employment, personal injury,

consumer protection, inheritance,
land and property rights.

45 R 2 T E F HARAF4 R | Inequality in the family underlies all
for5 2 3 g e A R F] > | other aspects of discrimination
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fe2 itz @ {7 o4 R ¢ - £ |inthe name ofideology, tradition and
B pE 22 HF %42 |culture. The Committee  has
BRE(2H)% - iE~% 13T |repeatedly emphasized that family
S ;‘1 1L % | laws and the mechanisms of their
A o application must comply with the

principle of equality enshrined in
articles 2, 15 and 16 of the
Convention.
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important in ensuring that women
are able to exercise their human
rights, including their right to access
to justice, on the basis of equality.
States parties are obliged, under
articles 2 and 15 of the Convention,
to ensure that women have access to
the protection and remedies offered
through criminal law, and that they

are not exposed to discrimination
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within the context of those
mechanisms, either as victims or as

perpetrators of criminal acts.

52 (2>%) %= i54-% + 7 i | In accordance with articles 2 and 15
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*feg A g T E 5 2irf F | administrative, social and labour
I e Asqed @ * 4] | law, and are of particular importance
MBS 2 A RE{e R E £ 5 AT 1 | for women, include health services,
A& EERRE T RS2 e | social security entitlements, labour
FOR 5 F B E o relations, including equal

remuneration, equality of
opportunities to be hired and
promoted,  equality of
remuneration for civil servants,
housing and land zoning, grants,
subsidies and scholarships,
compensation funds, governance of
Internet resources and policy and
migration and asylum.
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mediation, conciliation, arbitration
of

disputes, as well as for facilitation

and collaborative resolutions

and interest-based negotiations. This
applies, in particular, in the areas of
family law, domestic violence,
juvenile justice and labour law.
Alternative  dispute  resolution
processes are sometimes referred to
as informal justice, which are linked
to, but function outside of, formal
court litigation processes. Informal
alternative dispute  resolution
processes also include non-formal
indigenous courts and chieftancy-
based alternative dispute resolution,
where chiefs and other community
resolve

leaders interpersonal

disputes, including divorce, child
custody and land disputes. While
such processes may provide greater
flexibility and reduce costs and
delays for women seeking justice,
they may also lead to further
violations of their rights and
impunity for perpetrators because
they often operate on the basis of
patriarchal values, thereby having a

negative impact on women’s access
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to judicial review and remedies.
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The presence of plural justice
systems can, in itself, limit women’s
access to justice by perpetuating and
reinforcing discriminatory social
norms. In many contexts, the
availability of multiple avenues for
gaining access to justice within
plural justice systems
notwithstanding, women are unable
to effectively exercise a choice of
forum. The Committee has observed
that, in some States parties in which
systems of family and/or personal
law based on customs, religion or
community norms coexist alongside
civil law systems, individual women
may not be as familiar with both
systems or at liberty to decide which

regime applies to them.
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