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Human right
and intersex

The fundamental rights

situation of intersex people

Most European societies recognise people as either male or female. However, this does not
account for all variations in sex characteristics. As a result, intersex people experience
fundamental rights violations ranging from i ion to medical inter ions without
their consent.

This paper examines the legal situation of intersex people from a fundamental rights
perspective. It draws on evidence from the Agency’s updated legal analysis on homophobia,
transphobia, and discrimination on grounds of sexual orientation and gender identity, which
now includes a section on intersex issues.

Key facts Key conclusions
o Many Member States legally require births «  Legal and medical professionals should be
to be certified and registered as either male better informed of the fundamental rights
' of female. of intersex people, particularly children.
! o Inatleast 21 Member States, sex o Gender markers in identity documents and
Issue paper A ‘normalising’ surgery is carried out on birth registries should be reviewed to better
intersex children. protect intersex people.
«  In8 Member States, a legal representative *  Member States should avoid non-
can consent to sex ‘normalising' medical consensual ‘sex-normalising’ medical
interventions independently of the child’s treatments on intersex people.
Y ability to decide.
‘ [ * 18 Member States require patient consent
provided the child has the ability to decide.
F * Intersex discrimination is better covered by

sex discrimination rather than
discrimination on the basis of sexual
orientation and/or gender identity as it

concerns physical (sex) characteristics
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Parliamentary Assembly COUNCIL OF EUROPE
ssemblée parlementaire

Doc. 14049
27 April 2016

Promoting the human rights of and eliminating discrimination
against intersex people

Motion for a resolution
tabled by Mr Piet De BRUYN and other members of the Assembly

C 449/142 EN Official Journal of the European Union 23.12.2020

Thursday 14 February 2019
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The rights of intersex people
European Parliament resolution of 14 February 2019 on the rights of intersex people (2018/2878(RSP))

(2020/C 449/19)
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SCOTLAND

HATE CRIME & SPEECH

In March 2021, the Scottish parliament passed the Hate
Crime and Public Order (Scotland) Act 2021. The Act
includes “variations in sex characteristics® among the
grounds for “aggravation of offences by prejudice” and of
the offence "stirring up hatred", It requires the Ministers
to pubush yearly reports on wmmons. with In'om\ltlon
about the offe and which toft.

FRANCE

RESEARCH

The Gender Institute and the Interministerial Delegation
for the Fight against Racism, Anti-Semitism and Anti-LGBT
Hatred (DILCRAH) financed RéFRI (Réseau Francophone
de Recherche sur U'Intersexuation) for it to hold a summer

phone research about intersex.

DENMARK

ANTI-DISCRIMINATION / HATE CRIME & SPEECH

In December 2021 the Danish parliament extended
non-discrimination legislation to intersex people and
amended hate crime & speech legislation, by adding
sex characteri:

NETHERLANDS

GOVERNMENTAL APPOLOGIES

On 27 November 2021, the Dutch government made a
public apology for the effects of the old law on adjusting
gender registration, which previously imposed upon trans
and intersex people who wished to change their gender
marker the obligation to undergo mandatory medical
treatment, including genital surgery, hormone treatment
and ion. Minister Van

on behalf of the Cabinet of the Netherlands during a
ceremony in The Hague, and called past requirements
dehumanizing.

GERMANY

POLITICAL WILL

The new German government took office in 2021 and in its
coalition pact the governing parties committed to several
actions to improve the situation of intersex, trans and
queer people, including: installing a Queer Coordinator
', establish-
ing a compensation fund for trans and intersex people;
improving the law for the protection of children with
“variants of sex " to elimin:

for circumvention.

FINLAND

ACTION PLAN

In October 2021, the Finnish government published the
first implementation plan for the National Child Strategy,

in charge of developing a uniform model for the provision
oi first mfovmnlw to hmll‘es. where it will spur a human
pproach

support. &

ANTI-DISCRIMINATION LAW

In May 2021 the parliament of the Republic of Serbia
amended the Law on Prohibition of Discrimination
and included sex characteristics among the protected
grounds, in areas such as employment, health, goods &
services, education.

GREECE

ACTION PLAN - RESEARCH - TRAINING

InJune 2021,
al Strategic Plan on LGBTQI+ equality, wmamw
for the first time some intersex human rights violations,

such as IGM.

“¢
sex populations in Greece” of Intersex Greece, which was
funded by ILGA, will yield a report and a plan on how to
combat hate speech against intersex people in the coun-
try. It is the first intersex inclusive research in Greece, as
intersex people are involved in all stages including the
design of research tools.

Following the publication of the National Strategic Plan
on LGBTQI+ equality and as a result of the submission sent.
by Intersex Greece, five members of Intersex Greece have
been included if tutors of

Public d Local f Greece.

AUSTRIA

TRAINING

Austrian intersex-led organisation VIMO held up to 60

workshops, consultations and speeches on the topic of

intersex human rights in 2021, commissioned by private
nd public




ANTI-DISCRIMINATION LAW HATE CRIME & SPEECH

lnmyn)lﬂumdhm& Serbia Scottish
the Law on Prohibition of

Discrimination and
Mum the protected grounds,
hmm-uumn-mmm.m&m

In December 2021 the Danish parliament extended non-dis-
crimination legislation to intersex people.

It expanded accordingly the mandate of Danish

»  the Equal Treatment Board, which deals with
discrimination complaints.

» Denmark’s National Human Rights Institution, that
independent

supports victims, conducts
publishes reports and makes recommendations.

These good practice examples highlight that adding
‘sex characteristics as a specific ground:

» Ensures explicit protection and legal certainty

» Increases awareness and acceptance among

TRAINING

Austrian Greece

WHAT ELSE:

GOVERNMENTAL APOLOGIES

Dutch

WHO ELSE

RESEARCH f A4 IN THE MAKING: PUT AN END TO IGM &

Intersex Greece got its project “Combating hate speech

intersex populations in Greece” funded by ILGA. It
‘will yield a report and a plan on how to combat hate speech
against intersex people in the country. It is the first intersex
inclusive research in Greece, as intersex people are involved
in all stages including the design of research tools.

In France the Gender Institute and the Interministerial Del-
mmm Fight against Racism, Anti-Semitism and

(DILCRAH) financed R(Fll (Réseau Fran-
wphmakmmwtlm«uxuum) for itto hold a
summer seminar and to create a inventory of
francophone research about

These good practice examples highlight the importance of
funding intersex-led and intersex inclusive research

WHO ELSE:

»  The European Commission launched a “Study on Intersex
wmm EU” with results expected by the end of

INIA - Intersex: New Interdisciplinary Approaches -
an EU funded international research network. Oll Europe
‘seats in the advisory board.

France: Facebook Event poge - hitps:/biLby/SeiTHC

IMA: Betps.www.ntersexnew.co.ukobout

real risk to health at the present time, even if they have

POLITICAL WILL the effect of alering physical appearance”.

: Lt The “consolidated wish” of the child, even if they are
o incapable of giving informed consent, may also justify
an intervention; this carries the risk of misuse due to still
existing social pressure.

The Law does not differentiate between physical and
potential (presumed) mental health needs.

1 Composition of the interdisciplinary commission
» The majority can still consist of staff of the same health
‘The text extends the retention period for medical records; o

provides for an interdisciplinary commission to issue an » The involvement of a peer counsellor is not mandatory.
opinion; provides for an evaluation of the law after 5 years.

! Lack of universality - pathologizing stance

» The medical term ‘variants of sex development’ excludes
from protection intersex children who, from a current
medical perspective, do not fall under this definition.
It also perpetuates a pathologizing

! Risk of interventions in the lack of health needs oy’ A
»  Interventions that may be approved include those : 480 = @
3

“necessary to cure or eliminate a functional disorder or to : » [E]%
preserve the ability to reproduce, without there being any =
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Thank you!!
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